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» Morales.v..Mich._Rarole.Bd_ 260.Mich. App-29,676 N. W 2d 221, 2003 Mich. App. LEXIS 3223
HN13F We do not disagree that the Parole Board, as an entity within the Department of Corrections
possessing exclusive discretion to grant or deny parole, is charged with making decisions in
accordance with the law. MCL 791.204; MCL 791.231 et seq.; Jones v Department of Corrections,
468 Mich. 646, 652; 664 N.W.2d 717 (2003); Hopkins, supra, 237 Mich. App. 636-637. [*39] But,
the circuit court ignored the holding of Hopkins, supra. Respondent correctly cites Hopkins, supra,
237 Mich. App. at 639, for the proposition that an inmate may not appeal under the RJA because
Const 1963, _art 6, § 28 restricts judicial review to those final decisions, findings, rulings, [**13] and
orders affecting private rights or licenses.

In Hopkins, supra_237 Mich. App. at 639, this Court addressed a circuit court's abuse of its
discretion in reversing the Parole Board's decision denying parole. In examining the Parole Board's
discretionary determinations concerning whether to grant parole, this Court held that "the
constitutional standard of review does not apply to this case, which involves neither a decision
affecting a private right or license nor an evidentiary hearing.” Id. We agree that there is no right at
issue because a prisoner has no right to parole. "A prisoner-enjoys no constitutional or inherent night
to be conditionally released from a validly imposed sentence." Jones, supra, 468 Mich. at 651 citing
Greenholtz v Inmates of Nebraska Penal & Correctional Complex, 442 U.S.1,7;99 S. Ct. 2100, 60
L. Ed. 2d 668 (1979) and People v Malmquist_155 Mich. App. 521; 400 N.W.2d 317 (1986).

Importantly, HN14% MCL 600.631 states specifically that appeals under the RJA "shall be made in
accordance with the rules of the supreme court.” As mentioned above, our Supreme

Court]***14] has amended the court rule, MCR 7.104(D) effective March 10, 2000, eliminating any
reference to inmate appeals of Parole Board decisions. This being the case, we can envision no
scenario where a prisoner could appeal the Parole Board's decision under the RJA "in accordance
with [*40] the rules of the supreme court" when the court rules do not provide for such an appeal.

Despite petitioners’ contentions, the legality of petitioners' detention is not insulated from judicial
oversight. Admittedly, statutory review is no longer provided for, this is not a contested case under
the APA, and review under the RJA is precluded because there is no private right or license at issue.
. However, HN157% & prisoner s-right-to-file-a-complaint-for:-habeas corpus:is:guaranteed:by.the >~
Michigan:Constitution. Hinton v Parole Bd, 148 Mich. App. 235, 244; 383 N.W.2d 626 (1986), citing
Const1963-art-1-§-12. Regarding an action for habeas corpus, this Court has stated that

HN16% [a] compiaint for habeas corpus is designed to test the legality of detaining an individual and
restraining him of his [**230] liberty. In re Huber, 334 Mich. 100; 53 N.W.2d 609
(1952); [***15] Trayer v Kent County Sheriff, 104 Mich. App. 32; 304 N.W.2d 11 (1981). If a legal
basis for detention is lacking, a judge must order the release of the detainee from confinement. MCL
600.4352; MSA 27A.4352. However, the writ of habeas corpus deals only with radical defects which
render a judgment or proceeding absolutely void. /n re Stone, 295 Mich. 207; 294 NW 1586 (1940);
Walls v Director of Institutional Services, 84 Mich. App. 355; 269 N.W.2d 599 (1978). A radical
tdefectinzjurisdictiomcontemplates . . . an act or omission by state authorities that clearly
contravenes an express legal requirement in existence at the time of the act or omission.' People v
Price, 23 Mich. App. 663, 671; 179 N.W.2d 177 {1970). [Hinton, supra,_148 Mich. App. 244-245 ]

Therefore, under certain radical circumstances, a prisoner has a right to file a complaint for habeas
corpus. Although not a completely exhaustive list, in the unlikely scenario where the Parole Board
has denied a prisoner parole exclusively on the basis of [*41] his race, religion,

° The Oloove cose 19 The MoroL\éS-Case .
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mlp> 12070 Mich-App. LEXIS 7966,

Wynn, 197 Mich App 509, 511; 496 NW2d 799 (1992), the [*5] trial court dismissed criminal charges against a
defendant, then reinstated the charges on the prosecution's motion. MCR 2.612 was referenced in that case as
follows:

In reversing its prior decision to dismiss the charges, the trial court recognized its error in usurping the charging
authority of the prosecutor. People v Farmer, 193 Mich App 400; 484 NW2d 407 (1992); People v Jackson, 192
Mich App 10, 15; 480 NW2d 283 (1991); MCR 2.612(C){1)(a). /d. (emphasis added).
Subrule (C)(1)(a) permits relief from judgment where there has been "mistake, inadvertence, surprise, or excusable
neglect.” Though the basis for relief in the present case is MCR 2.612(C)(1)(c}), as opposed to MCR 2.18(C){1)(a) or
(b) as referenced in the above cited cases |there.is.no_reason_to find.that all"of the grounds.for.relief from judgment
{set_foth-in-MCR-2:1612(C)(1) cannot be~used in_criminal_cases._Where_one-basis-is-found-to.be_applicable, it
logically-follo@s-that-another-basis-found-in_the.same_coun-rule-is_equally_applicaﬁ@, Based upon the above, we
find that MCR 6.001(D)(2) is inapplicable in the present matter. ' N

° The oboove Cose \S Xhe schulYz-cose.
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Headnotes/Summary

Opinion

Headnotes

5. Judgment — Void Judgment -- Relief.

A court. may_at any_time_ relieve a-party._from-a_void )

M["F] Provided he acts within a reasonable time, a

party may commence an independent equitable action

to be relieved from a judgment procured by fraud upon

the court. GCR 1963, 528.3(3); 3 Honigman & Hawkins,

Michigan Court Rules Annotated (2d ed), pp 191-183;

Baum [***9] v Baum_20 Mich App 68, 76 (1969).

Finally, M['f‘]:atcourt:may;aLany;time:reliE\Te—-a_-ﬁé'rtVJ
from:a:void-judgment? GCR 1963, 528.3(4); 3 Honigman

& Hawkins, Michigan Court Rules Annotated (2d ed), p

190.
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HNIF Rule 60(c) allows a new cause of action in equity to set aside a judgment on grounds given in
the rule. Morrison v. McCarrell, 80 Ariz. 243, [*289] 295 P.2d 1088, 1091 (Ariz. 1956). Further, the
same court has recognized that a judgment entered in violation of due process of law may be void.
See Phoenix Metals v. Roth, 79 Ariz. 106, 284 P.2d 645, 648 [**28] (Ariz. 1955). Aind there is no time )

limit in which relief from a v_oidZ [***19] fjudgment or order must be_sgu@Marﬁn v. Martin, 182
Ariz. 11, 893 P.2d 11, 14 (Ariz. Ct. App. 1994).

[**29] Consequently, we conclude that neither the dismissal with prejudice by the court in the
second Arizona federal action, nor the judgment of the Pima County Superior Court, precludes a
separate, subsequent claim raising the Fourteenth Amendment allegations raised here that occurred
or were discovered after April 10, 1995. However, the dismissal with prejudice in the second Arizona
federal action did bar future claims that were, or could have been, litigated therein: for example, the
validity of the 1989 Ohio divorce action, the claim that the Pima County judgment violated the Full
Faith and Credit Act, the § 1983 suit against Chalker, or the Electronic Communications Act count
{which was not included in the second Arizona federal action, but could have been, as it was based
on events occurring in October and November of 1994, before the filing of the complaint).

2

The § 1983 and § 1985 Claims Against Chalker's Attorneys

At the September 29, 1995 hearing, Judge Manos emphatically rejected the claim that Chalker's
attorneys were state actors against whom an allegation of deprivation of constitutional rights under
color of law could be properly lodged. He was correct [**30] in so concluding. See Polk County v.
Dodson, 454 U.S. 312, 318, 70 L. Ed. 2d 509, 102 S. Ct. 445 (1981); Bilal v. Kaplan, 904 F.2d 14, 15 (8th
Cir. 1990); Lindley v. Amoco Production Co., 639 F.2d 671, 673 (10th Cir. 1981); Cooper v. Wilson, 309
F.2d 153, 154 (6th Cir. 1962); Kenney v. Fox, 232 F.2d 288 {6th Cir. 1956). Although the district court's
written order did not repeat the decision orally announced on this score, we now dismiss with
prejudice Catz's claims against Chalker's attorneys under § 1983 and § 1985 for failure to state a
claim upon which relief could be granted. FED. R. CIV. P. 12{b)(6).

Therefore, the dismissal with prejudice by the district court in No. 96-3114 is AFFIRMED in part and
REVERSED in part. [***201
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[**1377) HN7[®) LEJHN[Z] %} [7] A void judgment is a
legai nullity. See Black's Law Dictionary 1822 (3d ed.
1933); see also id., at 1709 (9th ed. 2009). Although the
HN7IX)] Relief From Judgments, Void Judgments term “void” describes a result, rather than [****19] the
conditions that render a judgment unenforceable, it
A void judgment is @ legal nullity. Although the term  syffices to say that 'a Void-judgment-is-one-so-affected
"void" describes a result, rather than the conditions that by —a_fundamental-inifirmity—that-the—infirmity—may—be—
render a judgment unenforceable, it suffices to say that raised—even_after_the-judgment—becomes—final? See ‘
La_void.judgment_is_one"sSo_affécted by a_fundamentald Restatement (Second) of Judgments 22 (1980); see
tinfirmity-that the infirmity-may-be-raised_evenafterthey generally id, § 12. The list of such infirmities is
judgment-becomes_finak The list of such infirmities is  exceedingly short; otherwise, Rule 60(b)(4)'s exception
exceedingly short; otherwise, Fed R. Civ. P. 60(b)(4)'s 1o finality would swallow the rule.
exception to finality would swallow the rule.
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